Abstract: The subject matter of this paper is the constitutionalization of the
Introduction
The ownership right is an integral part of the right to property which, as a fundamental human right, has been guaranteed by the International agreements and the supreme national acts on human rights. At the international level, the warranting of the (private) property rights has been accompanied by numerous difficulties and incompliance, caused by ideological and political reasons. The debate, which was conducted in the process of internationalization of human rights among the advocates of maximalist ideas on private property and those who negated every need for its existence (Sprankling, 2014: 8-19) , resulted in establishing the right to property, which is guaranteed in the International agreements as a qualified right -the right which is subject to various limitations, also including the possibility of deprivation of such right under certain conditions (Čok, 2004: 346) . Due to disagreement in view of the property concept and the fear of certain states that, by warranting private property, they would be too restricted in the chance to accomplish their economic, political, social and other goals by limitation on property, this right was not guaranteed by the Treaty on Civil and Political Rights (1966) , nor by the basic text of the European Convention for the Protection of Human Rights and Fundamental Freedoms (1950), 1 but by the first Protocol to the European Convention, adopted in 1952 (Krstić, Marinković, 2016: 238-239 ).
Like in the past, the contemporary law also considers the ownership right, as the widest legal authority to hold, use and dispose of items, effecting everybody and ensuring to the title holder immediate and direct legal authority over the items (Kuštrimović, Kovačević, Lazić, 2009: 59) . Although the ownership right belongs to the range of permanent, absolute and time-unlimited rights (Stanković, Orlić, 1999: 56), it has been limited ever since in many different ways. However, while in the past the purpose of limitations was primarily aimed at providing conditions for undisturbed use of items, through preventing abuses, banning the exceeded emissions, regulation of neighborly relations (etc.), in the contemporary law, the limitations on property ownership have been significantly 1 
European Convention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter: "the European Convention" or " the Convention "), adopted on 4 th November 1950 in Rome, came into effect on 3 September 1953. Sweden and the United Kingdom were the loudest among the states which opposed introduction of the right to quiet enjoyment of property in the European Convention wording. On the other hand, Belgium, Italy, Holland and France were determined advocates of the idea on the necessity of guaranteeing this right, justifying their attitude by the fact that the property right is not the economic right only, but that it also has a political dimension, as a condition for individual independence and a basis for family stability. About the warranties of the property right contained in the European Convention, in more details: (Van Dijk, Van Hoof, 1989 : 619-625; Peukert, 1981: 3238; Coban, 2004: 467; Gomien, 2000: 35-38 ). expanded and they are in the function of realizing numerous economic, political, social and other public interests of the community. This paper examines the changes in the contents of constitutional matter on ownership right, within the context of social justice principles and social function of ownership right, as well as the principle of sustainable development as a long-term prospective of a community existence and advancement. In this paper, we analyzed and elaborated on several essential factors underlying the implementation of these principles in the domain of proprietary relations, on the example of the consititution of sixteen countries, including Serbia and some countries of former SFR Yugoslavia 2 , in an effort to establish contemporary trends in the constitutional standardization of contents, range and limitations on property ownership. Taking into consideration the constitutional changes at the beginning of the 20th century, related to the transformation of ownership, the right to property as a human right resulting from the constitutionalization of the social justice principle at the beginning of the 20th century, we try to establish if there is a challenge before the constitutions in the 21st century in terms of constitutionalization of the sustainable development principle, apart from the rule of law principle and the social justice principle, and how it would be reflected to property rights, at least. The encouragement for starting this research is the fact that issues relevant for the social and ecological functions of property ownership, gradually find the way in the constitutional matter and open the debate on whether to constitutionalize the sustainable development principle as a constitutional principle which is as important as the rule of law principle used to be in the 19th century and the social justice principle in the 20th century.
Social and ecological functions of property ownership in comparative constitutionality
The principle of social function of property ownership is an expression of an endavour to establish the balance between the interest of an individual and the community needs, which implies establishing rules on how it is used. Viewed historically, the social function of property concept was articulated by León Duguit, the advocate of the sociological theory of law, who presented it to the professional public for the first time during the lecture in Buenos Aires in 1911. According to the concept posited by Duguit, property does not have "extenal" 2 The analysis includes the constitutions of the following countries: Austria, Belgium, Bulgaria, Danmark, Italy, Macedonia, Germany, Poland, Russia , Slovenia, Serbia, France, Croatia, Montenegro, Spain and Switzerland. Constitutional provisions of foreign countries are cited according to constitutional texts, as published on the portal Legislationline, Retrieved 15 May 2018 from http://www.legislationline.org /documents/section/constitutions. limits only, but also its "internal limits", immanent to its very nature. In contemporary law, the social function of property is not disputable, regardless of ideological starting points and principles of property regulation, being essentially different within national systems (Gregory, 2003: 733-776) . In many states, the concept of social function of property ownership, was a justification for numerous agrarian and urban reforms (Foster, Bonilla, 2011: 101) , which were the cornerstone for developing the social responsibility doctrine of the property right title holder. (Dagan, 2007 (Dagan, : 1255 (Dagan, -1274 ).
The social function of property ownership is related to the principle of social justice, which, apart from the principle of the rule of law, is warranteed by some constitutions as one of the basic principles on which the community rests. The essence of constitutional concretization of the social function of property ownership is embodied in two key rules: 1) property ownership implies obligations, and 2) using property ownership should serve the public interest.
3 The right of the title holder to freely and at own discretion use (or not use) some real estates that belong to him/her, is subject to limitation by these rules, owing to the obligation imposed on him/her to use it in the way that contributes to the public wellbeing, including both to an individual person and the community. In some constitutions the mentioned limitation refers to all forms of property, 4 in some of these consitutions it refers to public or state owned property only, economized and managed in the interest of citizens and the society, 5 and there are also constitutions prescribing this limitation for private property only.
6
In addition to the social function of property ownership, in certain constitutions it is recognized and for the first time expressly provided that the property ownership has the ecological function.
7 The ecological function of property ownership stems from the right to a healthy living environment, which, as a fundamental human right 8 is nowadays warranted by a large number of consti- Shaping the very concept of ecological function of property ownership is the result of dramatic land, water and air polution levels which, in the second half of the 20th century, degraded natural ecosystems and human habitats and geopardized the biological survival and future of humankind.
10 People recognized that, in case they did not set the limits on their technical and technological development, it would be done by the nature instead. This awareness caused intensified design and mechanisms building for suppression (control) of ecologically irresponsible behaviour and environmental protection, including some process instruments for resolving ecological disputes (Petrušić, 2004: 424) .
Although versatile legal instruments were developed for environmental protection, no consensus is reached on whether a human is the central value they should protect, or it is the nature, as the value in itself. The anthropocentric concept of environmental protection is still dominant, implying protection for the purpose of creating living conditions and development of human kind. However, the impacts of the ecocentric concept are more and more powerful; based on the idea of equality of the human and the nature, this concept entails that nature represents a substantive value, regardless of its importance in terms of maintenance and development of human society (Rakić, 1995: 247 experts for hiding facts and circumstances which may represent a risk to human life and health, 13 the obligation of everybody, particularly the public authorities to take care of, improve, reproduce and protect the environment, the live nature and its diversities, and use the natural wealth and resources 14 in a reasonable way, the responsibility to protect the environment 15 and compensate the damage made to environment, 16 the right to impact the decision making on issues significant for environment protection, 17 the right to healthy environment 18 , etc.
19
For the purpose of nature preservation, as a precondition of sustainable development, constitutional solutions on responsibility (of public authorities, in the first place) towards future generations are significant. The fundamental values in constitutional systems are as follows: space design and humanization and upgrading and respect for the environment; 20 the obligation of authorities to undertake activities in order to create permanent and measurable relation between the nature and its ability of renewal, on the one hamd, and its use by humans, on the other hand; 21 the obligation of public authorities to exercise the policy which guarantees ecological safety to present and future generations; 22 the responsibility towards future generations and obligation of the country to protect the natural wealth 23 and the environment by implementing law enforcement and other measures.
The ecological function of property ownership is the basis for constitutional regulation of the use of natural resources (water, soil, mineral resources, etc.); the usage regime also includes limitation on property rights related to these resources, 24 which is discussed in the fourth part of this paper.
13 Constitution of Russia (Art. 41, para.3).
Constitutionalization of the property rights -general constitutional guarantees on property rights, forms of property ownership and title holders of property rights
As one of the basic (natural) rights, the inviolable right to property was guaranteed even by the end of the 18th century in the great declarations on human rights, but in the course of more than two centuries' long constitutionality development, it has been subject to significant changes in terms of its basic characteristics. Initially designed as a general standard, which guarantees the property right, the constitutional matter was expanded to numerous issues related to property and property rights. For that reason, the question we want to respond to in this paper requires the analysis of contemporary constitutional regulations on property rights.
In the comparative constitutionality, the general constitutional norm guarantees the right to property, 25 private property and other forms of property ownership, explicitly prescribed by the law. 26 Yet, the normative approach is different. In some constitutions, the ownership right is guaranteed in a separate provision, while the right of inheritance 27 or other property rights 28 , that is, the right of inheritance 29 and other property rights 30 are guaranteed in another provision. Some constitutons contain just the blanket norm which guarantees the right to property, and the legislator is given freedom to regulate the right of inheritance, 31 prescribe the limits of legal and testamentary inheritance and the right of the state to inheritance, 32 or to guarantee the right of inheritance, prescribing that such right "may not be excluded or limited due to the non-fullfilment of public obligations."
33 Some constitutions include specific constitutional solutions on stimulating savings aimed at acquisition of property rights on real estates (apar- 
tments and farmland)
34 and regulating property as the basis for management and decision making.
35
Constitutions guarantee various forms of property ownership. Most constitutions guarantee the right to private and public property.
36 Public property is defined in different ways: as state-owned property 37 which includes municipality-owned property, 38 the city-owned property, 39 the property owned by an autonomous region, 40 the community-owned property, 41 socially owned property, 42 or the national property. 43 Exceptionally, some constitutions guarantee cooperative property 44 or mixed property 45 as a special form of property. Several constitutions contain some specific solutions. The Constitution of France prescribes, for example, that "any estate, every enterprise, the use of which has or gains the character of national public service or, practically, monopoly, must become the property of the community". 46 The Constitution of Germany provides that "land possession, natural wealth and production means may be transferred to social property or some other form of social economy". 47 Regulating the way and the rate of indemnification for the purpose of socialization, the Constitu- 45 Constitution of Germany (Art. 87e, para.3) prescribes that "Railway lines of a federal state shall be considered as industrial enterprises in mixed ownership. They are the property of the federal state in case the business of such enterprise includes railways building and maintenance. The sales of state shares that it, according to point 2, has got in that enterprise, is regulated by Law; most of shares shall remain the state property. More specific provisions shall be enacted by the federal law."
46 Constitution of France (para. 9 Preamble Constitutiona France).
tion of Spain provides that the law "regulates the state property and national property, their management, protection and preservation". 48 The Constitution of Poland provides that a family household is the basis of agricultural system of the country, as well as that such principle does not impair the right of property and inheritance, or the freedom of economy.
49
Regarding the title holders of property, particularly in terms of ownership over real estates, the constitutional regulations refer to the status of foreign natural and legal persons as title holders of the ownership right. Constitutional solutions range betwen two extremes, starting from the universal guaranteees on property rights to foreigners over real estates, with reference to legal regulations and ratified international agreements 50 , regulating the contents of the universal constitutional rule more specifically, and all the way to specifying the conditions under which foreigners acquire the ownership right, 51 especially the ownership right over land, natural wealth and resources of general interest, 52 or specifying resources over which the foreigners may acquire the ownership right 53 and the possible range of their property rights. 
Constitutionalization of natural resources: property rights, usage regime and protection
The constitutions which are subjected to this comparative analysis regulate the ownership right over the natural resources, as well as the regime of their use and special protection. of future generations to meet their own needs. 55 The essence of sustainable development is environment protection, 56 which implies slowdown and eventual halting of natural resources depletion and environment degradation.
57
Constitutional solutions in view of natural resources also differ. Some constitutions provide that these resources are the state property, 58 i.e. owned by the community, 59 or the private property; thus, they prescribe a special regime of their usage, possibility of expropriation 60 and special conditions under which foreigners may acquire the ownership right over these resources and goods.
61
Regarding the use of natural resources, 62 constitutions establish a special regime, by prescribing principles on which the usage of such resources rests (inalie-
st Century. During the last couple of years a new idea has been advocated for about, so called, "strong sustainability", based on the fact that some parts of nature are non-renewable, therefore they should be preserved forever. 56 Although there is not a full agreement on the normative contents of the notion "sustainable development", the theory points out to its elements, as follows: common but divisible responsibility, intergenerational solidarity, intragenerational solidarity, justice, participation and gender equality (Baker, 2006; 26) . In literature, there may also be found different interpretations of the sustainable development principle. Thus, Jonathan M. Harris includes social inequality and environment pollution reduction in the principles of sustainable development (Harris, 2001: 21) . nability, non-obsolence and non-seizure, banning the change of their intended purpose), 63 as well as by regulating conditions under which these resources may be used, 64 or the way they may be used.
65
There are significant differences among constitutions in view of the contents and the range of regulating natural resources, comprising air, water, land, mineral resorces, flora and fauna and the energy. In a smaller number of analyzed constitutions, air is recognized and explicitely specified as a resource significant for the environment, specifically protected.
Constitutions classify water as a significant natural resource, 71 but there is a notable difference in the contents of constitutional provisions. Some constitutions, in addition to the blanket norm on water as a resource that enjoys special protection, 72 place special emhasis on coastal beach area, 73 the sea, sea-coast and islands. 74 In other constitutions, there is a principal provision missing and there are specifically listed sea-coast, 75 coasts, beaches, territorial waters and natural springs 76 , land reclaimed from the sea and swamps
77
, chanels and irrigation, mineral and thermal water 78 , water resources 79 and particularly the international and inter-cantonal water resources. 80 Constitutions regulate other issues as well, significant for the water regime and preservation of this natural resource, such as: construction and use of hydraulic plants, 81 careful use and protection of water sources and defense from harmful impacts of water, 82 maintenance and discovery of water sources, using waters for energy production, cooling and intake in water flow circulation, 83 enacting regulations on water protection, securing corresponding residual water, water quantities industry, securing embankmets and impact of atmospheric residues, 84 competence of regional authorities related to water sources use and possibility of introducing taxes for water sources use, 85 using water for transportation companies with tax payment for use, 86 supply of water, 87 marine waterways and river waterways of general significance, 88 etc.
In a vast majority of constitutions, the land is recognized as the primary natural resource. 89 The accent is on agricultural and arable land, particularly on the way of using this land, which is regulated in constitutions in different ways. Some constitutions put the emphasis on "rational and planned use"; 90 some insist on using the land "for agricultural purposes only, with the possibility to change the intended purpose of the land in exceptional cases only, if the need for that has been proved, under the condions and in the way prescribed by law. 91 Some constitutions underline that usage must be "in accordance with the general interest, particularly if it is to do with the change of the land intended purpose"; 92 some consitutions point out to "land design", 93 "agricultural structure improvement", 94 while some prescribe the foundation of "regional institutions for crediting agriculture and land development. 95 Some constitutions insist on agricultural and arable land protection, 96 which is especially regulated in detail in the Constitution of Switzerland.
97
In principle, certain constitutions provide that land is "the fundamental national wealth, under special protection of the state and the society", 98 as well as that land is used and kept as "the basis of life and work of people living in a corresponding territory." 99 The Constitution of Austria contains a specific solution, regulating in detail schooling of experts in the fields of agriculture and forestry.
100
Constitutions regulate mineral (underground) resources as a significant natural and developmental resource, but the solutions differ and the terminology varies as well. Mineral resources or mining are explicitly mentioned in several constitutions only 101 and most constitutions use general notions, the meaning of which is much broader, for example: natural wealth, 102 natural resources, on the use and protection of these resources in more specific details is missing, or referrence is made to legal regulation of these issues. 107 The property regime and the way of using these resources is prescribed in a number of constitutions.
108
Only some constitutions regulate the way of using these resources in more detail, with emphasis on the rational use, 109 prescribing that such resources must be used to protect and improve living conditions and protect and renew the environment, 110 that these resources may be freely disposed of, provided that it "would not harm the environment or disturb the rights and legal interests of other persons"
111 .
The subject of constitutional regulations is the protection of flora and fauna as well. Constitutional solutions vary, depending on the contents and scope of constitutional regulations, as well as the resources emphasized. Some constitutions, globally prescribe special protection of flora and fauna and other parts of nature, 112 nature reserves 113 and special ecosystems.
114
In view of flora protection, some constitutions emphasize protection of specific parts, such as forests (special regime and forest protection, 115 ), continental shelf (special exploration, excavation, use, preservation and economizing, taking care of biological, mineral and energetic resources in such marine vastness), 122 footpaths and walkways. 123 Other consitutions regulate protecton of plants from diseases and pests, 124 in particular, protection of agricultural and forest plants, 125 sales of crops and plants, 126 fertilizers for plants and protection devices, as well as acceptance and recognition of crops and plants kinds 127 , etc.
The subject matter of constitutional regulations is also the protection of fauna, but constitutional solutions differ. Thus, the regulated areas include: hunting and fishing activities, taking care of "preservation of abundance of fish, wild mammals and birds", 128 Energy and various sources of energy, as the natural and developmental resources, are also the subject matter of constitutional regulations, with particular reference to the rational use, production, transmission and distribution of energy, safety measures and strong currency tracks, construction plans and use of hydraulic plants, etc. 137 There are specific provisions on the atomic energy as a source of energy, 138 its production and use, strict prescription of using it for peaceful purposes, 139 as well as the obligatons related to protection from risks incurred by atomic energy release or by ionized rays and removal of radioactive matters, etc. An illustrative example of detailed regulations in this field is offered by the Constitution of Switzerland.
140
Constitutional regulations are not exhausted in identifying the most significant natural developmental resources only, but they expand to regulating fields which potentially endanger the environment. The subject matter of regulations are numerous issues related to production, sales, use and handling of matters and products that may endanger the living environment, such as: hazardous and other wastes management, 141 Apart from identifying the development related natural resources, constitutions regulate resources protection as well. The most significant question is who is obliged to protect the environment, natural resources and wealth. There are no important differences among constitutions in regulating obligations related to environment protection, natural resources and wealth. In most cases, there are blanket provisions, such as "everybody is obliged to keep, take care of, and protect the environment, natural resources and wealth", 158 simultaneously regulating the state (public authorities) obligation related to protection of the environment, natural resources and wealth.
159 This issue is more precisely regulated in the provisions of federal and regional states constitutions allocating authorization among the various levels of authority. 157 Constitution of Austria (Art. 11 point 9) prescribes that «Federal government and some federal ministers have authorizations, as follows: 1. Authority to get insight into the acts of Provincial authorities through the Federal organs; 2. Authority to request reports on application of law and ordinances enacted on the Federal level; 3.Authority to request all the information on implementation, necessary for preparation and enactment of Federal laws and ordinances; 4. Autrofity to request information and insight into acts in some special cases, if it is necessary for applying other authorizations.» 158 E.g. Constitutions One form of protection is reflected in a type of legislation regulating the environment, natural resources and wealth protection. It is particularly visible in contries established on the federal and regional bases in which constitutions, carefully and in detail, regulate the allocation of authority among the central and non-central bodies, including both the basis and the framework of their responsibilities for the environment, natural and developmental resources protection. The most significant issues in this field are regulated by rules of the central authority bodies which have the legislative/regulatory authority. 161 The regulation enforcement activities are vested in the central authority organs, 162 or they can be reserved for non-central organs, too. 163 Only in some fields of environmental protection, there is a competitive authority in the domain of legislation.Then, the central authority rules regulate the principles, essential and the most important issues, thus setting the general regulatory framework for the natural resources protection. As for the non-central organs, they are reserved the right to regulate some concrete issues more specifically within the provided frameworks.
A specific form of environment, natural wealth and resources protection is also the constitutional regulation of property rights on these resources and the title holders of such rights, including: forms of property (state propety, 164 
Expropriation -conditions under which it is possible and permissible
In comparative constitutionality, solutions related to expropriation are characterized by some common features as well as by significant differences. The common features of constitutional solutions are related to the constitutional basis for expropriation, reasons and goals of expropriation, compensation for expropriated property, as well as the way and time of compensation payment for the expropriated property. Differences are reflected in the contents and range of constitutional regulation of issues relevant for expropriation. Differences are also visible in terms of legal regulation of expropriation; some constitutions prescribe that expropriation is allowed on the basis of law only, or if it is provided by law, 181 and some constitutions separately indicate that public interest, which is the basis of expropriation, 182 must be established by law or by the way and range of expropriation.
183 On the other hand, differences exist both in terms of reasons for expropriation and conditions that must be met for the expropriation to be legal. In constitutions, there are various conditions posed: public interest, 184 state interest, 185 common good, 186 public need, 187 public benefit, 188 social interest, 189 inability to satisfying needs in other way. 190 The terms used in constitutions are general, and their meaning and contents have not been specified; so, they equally seem to refer to the interests and needs of a widest range of citizens. As a good practice in comparative constitutionality, 191 there are featured solutions ordering the legislator to operationalize and specify in detail the contents of the included terms.
One of expropriation conditions provided by national constitutions is indemnification of the property title holder. Constitutions mutually differ both in terms of principles, i.e. the criteria the indemnification is based on, and in terms of regulating the moment at which the property title holder is indemnified. One group of constitutions establish the principle of justice ("just indemnification", 192 "just compensation"
193 ), as the indemnification criterion. The second group of constitutions, alongside with the principle of justice, establish the market value as a principle for specifying the expropriated property compensation amount, thus also regulating more specifically the contents of justice principle only one constitution provides a special proceeding, which entails adopting a law which regulates expropriation, as a special form of property right 206 protection.
Limitation on the property ownership right: conditions under which the limitation is allowed
In addition to expropriation, some constitutions regulate the possibility of imposing limitations on property ownership. Most constitutions which envisage this possibility regulate expropriation and limitation on property in the same way, particularly concerning the conditions under which expropriation and limitation on property are possible and allowed. 207 Only a smaller number of constitutions separately regulate limitation on property ownership, and conditions under which it is possible. In the comparative constitutionality, these conditions and formulations are different, such as: " ownership may be limited by law only", 208 "for the purpose of protection of the interests and security of the Republic, the nature, environment and health of people", 209 "ownership may be limited only to the extent which does not violate the essence of the ownership right", 210 "the way of property use may be limited", 211 "limitation on property ownership for the purpose of collection of tax and other levies or fines is allowed only in accordance with the law". 212 The consitutional solutions are also different when comes to the regulation of the way of using property ownership and compensation payment for limitations the title holders are subjected to. Limitations pertain to the use of natural resources (sea, sea coast and islands, water, air space, mineral resources and other natural wealth, land, forests, flora and fauna, other parts of nature), immovable estates and objects of special cultural, economic and ecological significance, enjoying the special protection of the state. 213 206 The Constitution of Danmark (para.2 section 73) provides that «when adopting the Draft Law on Property Expropriation, 1/3 of the National Assmbly members may, within three days from the final Draft adoption, request that the proposal should not be submitted to the King for adoption until the new elections for the National Assembly be held, and the proposal accepted once again by by the newly constituted National Assembly».
Concluding Remarks
Contemporary constitutional solutions in the domain of proprietary relations are strongly impacted by the idea on the necessity to establish the balance between the individual interests of the property title holder and the community interests, but also the balance between the needs of present and future generations. Constitutional norms ensure the realization of social and ecological functions of property ownership. In the analyzed constitutions, the constitutionalization of the right to property clearly demonstrates the stance that property ownership entails obligations; therefore, it is subject to legitimate limitations, imposed to ensure not only the principles of social justice but also the principle of sustainable development, whose exercise is the cornerstone of survival and advancement of the humankind. 
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